Web Smart Media Limited — Terms and Conditions for Website Design & Development

WEB SMART MEDIA LIMITED TERMS & CONDITIONS FOR WEBSITE DESIGN & DEVELOPMENT

‘Supplier’ is Web Smart Media — ‘Customer’ is the website client

1. Interpretation

1.1 In any WEB SMART MEDIA Design & Development Agreement, unless the context required
otherwise, the following words have the following meanings:

“Acceptance” means the acceptance of the Site by the Customer pursuant to Clause 4;
“Affiliate” means a company, firm or individual that Controls, is Controlled by, or is under
common Control with the relevant company, firm or individual;
“Business Day” means between 09:00 and 17:00 on Monday to Friday excluding public
holidays;
“Changes” has the meaning set out in clause 13: “Change Control Procedure” means the
procedure set out in clause 13 for the management of Changes;
“Charges” means the charges in respect of the Services set out in the Particulars, together
with any charges arising from the Change Control Procedure;
“Confidential Information” means all information, whether technical or commercial
(including all specifications, drawings and designs, disclosed in writing, on disc, orally or by
inspection of documents or pursuant to discussions between the Parties), where the
information is:

0 identified as confidential at the time of disclosure; or

0 ought reasonably to be considered confidential given the nature of the information

or the circumstances of disclosure;

“Force Majeure Event” means an event, or a series of related events, that is outside the
reasonable control of the party affected (including failures of or problems with the internet
or a part of the internet, hacker attacks, virus or other malicious software attacks or
infections, power failures, industrial disputes affecting any third party, changes to the law,
disasters, explosions, fires, floods, riots, terrorist attacks and wars);
“Intellectual Property Rights” means all intellectual property rights wherever in the world
arising, whether registered or unregistered (and including any application), including
copyright, know-how, confidential information, trade secrets, business names and domain
names, trademarks, service marks, trade names, patents, petty patents, utility models,
design rights, semi-conductor topography rights, database rights and all rights in the nature
of unfair competition rights or rights to sue for passing off;
“Materials” means the content provided to the Supplier by the Customer from time to time
for incorporation in the Site;
“Particulars” means Design & Development Agreement Particulars setting out the details of
specifications of services and charges signed by both the Supplier and Customer;
“Project” means the provision by the Supplier of the Services as set out in this Agreement;
“Support” means the ongoing Support and assistance set out in the Particulars in the section
under which services are provided
“Visitor” means a visitor to the Site
“Warranty Period” shall have the meaning set out in Clause 9.3.

1.2 - A reference to a particular law is a reference to it as it is in force for the time being taking
account of any amendment, extension, application or re-enactment and includes any subordinate
legislation for the time being in force made under it.
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1.3 - References to content include any kind of text, information, image, or audio or video material
which can be incorporated in a website for access by a Visitor to that website.

2. Scope of the Project

2.1 The Supplier shall:

e (a) Design, develop and deliver the Site in accordance with the Site Specification
e (b) Provide the Support

3. Customer Responsibilities

3.1 - The Customer acknowledges and accepts that the Supplier's ability to provide the Services is
dependent upon the full and timely cooperation of the Customer (which the Customer agrees to
provide), as well as the accuracy and completeness of any information and data that the Customer
provides to the Supplier. Accordingly, the Customer shall provide:

e (a) The Materials to the Supplier

e (b) The Supplier with access to, and use of, all information, data and documentation
reasonably required by the Supplier for the performance by the Supplier of its obligations
under this Agreement.

3.2 - The Customer shall be responsible for the accuracy and completeness of the Materials on the
Site.

4. Development and Acceptance of Site

4.1 - Acceptance of the Site shall be deemed to have taken place upon the occurrence of the earlier
of any of the following events:

e (a) The Supplier delivers the Site to the Customer; or
e (b) The Customer uses any part of the Site for any revenue earning purposes or to provide
any services to third parties.

5. Search Engine Optimization (SEO) Services

5.1 —SEO work will begin on the date upon which the new website is made live on Customers
domain name, the Company will promote the Website; and promotion of the Website may include
the provision of some or all of the following Services:

e (a) modification of the Website (including adding, deleting and/or altering text, images,
pages, meta-tags, titles, mark-ups, style sheets, scripts, internal and external links and
Website structure);

e (b) paid and unpaid submission of the Website to search engines and directories;

e (c) the creation and publication of material relating to the Website on other websites;

e (d) drafting and issuing electronic press releases;

o (e) link building;

e (f) the arrangement of internet advertising including pay-per-click advertising, pay-per-view
advertising, banner advertising, and other forms of paid internet advertising;

e (g) the implementation and/or utilisation of affiliate marketing programmes;

e (h) the management and operation of an email marketing programme; and/or

e (i) other website promotion techniques whether known at the date of the Agreement or
discovered or disseminated thereafter.

Web Smart Media Limited, Croftlea House, Pitlochry, PH16 5JT . Tel: 01796 470 558 . SC369475



Web Smart Media Limited — Terms and Conditions for Website Design & Development

5.2 - At regular monthly intervals during the Term, the Company will provide the Customer with
reports about the Services provided in relation to the Website.

5.3 - The Customer acknowledges that:

e (a) search engine algorithms will change from time-to-time, which may affect the Website's
rankings in the search engine results pages, and the Company has no control over such
changes;

o (b) it can take many months for the Services to have any significant effects upon the ranking
of a Website in the search engine results pages;

e (c) web site promotion is an ongoing task and, should the Customer terminate the
Agreement and/or stop promoting the Website, that would be likely to have a negative
impact upon the effects of the Services;

e (d) the Company will not be responsible for any alterations to the Website made by the
Customer or any third party that reverse or effect changes made to the Website by the
Company as part of the Services;

e (e) the promotion of the Website may lead to higher traffic levels and bandwidth
requirements for the Website, and the Customer will be responsible for arranging and
paying for such requirements; and

e (f) notwithstanding the Services, the Website’s search engine results page rankings and
traffic levels may decrease as well as increase.

6. Third Party Products

6.1 - The Supplier shall provide the 3rd Party Products in accordance with the relevant licensor's
standard terms.

6.2 - Subject to clause 6.3 the one-off licence fee for the Customer’s use of the 3rd Party Products
incorporated within the design of the Site is included in the Charges.

6.3 - The Customer acknowledges and accepts that:

e (a) Certain 3rd Party Products require the Customer to enter into an agreement with the
third party provider for the continued use of such 3rd Party Products; and

e (b) The Customer shall be responsible for all payments to such 3rd party provider under the
relevant third party agreements.

7. Project Management

7.1 - Each Party shall appoint a project manager who shall:

e (a) Provide professional and prompt liaison with the other Party’s project manager; and
e (b) Collate and deliver information gathered from other involved parties in the project; and
e (c) Have the necessary skills, expertise and authority to commit the relevant Party.

7.2 - Each Party’s project manager shall meet and/or communicate at such intervals agreed between
the Parties and/or as set out in the Specification.

8. Charges and Payment

8.1 - The Charges for the Services are as set out in the Quotation Particulars.

8.2 - The Supplier shall issue a VAT invoice in respect of the Charges in accordance with the Payment
Schedule.
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8.3 - The Customer shall pay to the Supplier the Charges set out in the Supplier's invoice within thirty
(30) calendar days of the date of the Supplier's invoice.

8.4 - All Charges are exclusive of VAT.

8.5 - If the Customer fails to pay any amount payable by it under this Agreement, the Supplier shall
be entitled, but not obliged, to charge the Customer interest on the overdue amount. Such interest
shall be payable by the Customer forthwith on demand, from the due date up to the date of actual
payment, after as well as before judgment, at the rate of three percent (4%) per annum above the

base rate for the time being of TSB. Such interest shall accrue on a daily basis and be compounded

quarterly.

9. Warranties

9.1 - Each Party warrants to the other that it has full power and authority to enter into and perform
this Agreement.

9.2 - The Supplier warrants that it shall perform the Services with reasonable care and skill.

9.3 - Subject to Clause 9.4 below, the Supplier warrants that the Site will perform substantially in
accordance with the Site Specification for a period of sixty (60) calendar days from the date of
Acceptance (the “Warranty Period”). During the Warranty Period, if the Site does not perform in
accordance with the Site Specification, the Supplier shall, for no additional charge, carry out such
work that is necessary to ensure that the Site substantially complies with the Site Specification.

9.4 - The warranty set out in Clause 9.3 above, shall not apply to the extent that any failure of the
Site to perform substantially in accordance with the Site Specification is caused by any Materials.

9.5 - This Agreement sets out the full extent of the Supplier's obligations and liabilities in respect of
the supply of the Services. All conditions, warranties or other terms concerning the Services, which
might otherwise be implied into this Agreement (whether by statute or otherwise) are hereby
expressly excluded.

10. Limitation of Liability

10.1 - Nothing in this Agreement shall, or shall be deemed to, exclude or limit either Party’s liability
in respect of:

e (a) death or personal injury arising as a result of that Party’s negligence;
e (b) fraud, including fraudulent misrepresentation;
e (c) any breach of that Party’s obligations implied by Section 12 of the Sale of Goods Act 1979
or Section 2 of the Supply of Goods and Services Act 1982;
e (d) any indemnity given by that Party under this Agreement;
e (e) any breach by that Party of its obligations under this Agreement in respect of the other
Party’s:
0 (i) Intellectual Property Rights; or
0 (ii) Confidential Information; or
0 (iii) otherwise to the extent that such exclusion or limitation is not permitted by law.

10.2 - Subject to Clauses 10.1 above and 10.3 below, each Party's aggregate liability pursuant to or in
connection with this Agreement shall in no event exceed one hundred percent (100%) of the
Charges paid or payable under this Agreement.
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10.3 - Neither Party shall be liable for:

e (a) any of the following losses or damage (whether or not such losses or damage were
foreseen, direct, foreseeable, known or otherwise):
0 (i) loss of revenue;
0 (ii) loss of profits;
0 (iii) loss of goodwill; or
0 (iv) loss of, damage to or corruption of data; or
e (b) any indirect, special or consequential loss or damage howsoever caused whether or not
such loss is covered in Clause 10.3(a) above.

11. Intellectual Property Rights

11.1 - All Intellectual Property Rights in the Site (including in the content of the Site and the Site
Software), but excluding the Materials, arising in connection with this Agreement shall be the
property of the Supplier. The Supplier hereby grants the Customer a royalty free, non-exclusive
licence of such Intellectual Property Rights for the purpose of operating the Site for its internal
business purposes only.

11.2 - Subject to Clauses 11.4 and 11.5 below, the Supplier shall indemnify the Customer against any
final award of damages by a court against the Customer in respect of a claim that the Site infringes
the Intellectual Property Rights of a third party.

11.3 - The Customer shall indemnify the Supplier against all damages, losses and expenses arising as
a result of any action or claim that the Materials infringe the Intellectual Property Rights of a third

party.

11.4 - The indemnity provided by the Supplier in Clause 11.2 above shall not apply to the Third Party
Products.

10.5 - The indemnities provided in Clauses 11.2 and 11.3 are subject to the indemnified Party:

e (a) promptly notifying the indemnifier in writing of the claim;

e (b) making no admissions or settlements without the indemnifier's prior written consent;

e (c) giving the indemnifier all information and assistance that the indemnifier may reasonably
require; and

e (d) allowing the indemnifier complete control over the litigation and settlement of any
action or claim.

11.6 - The indemnities in Clauses 11.2 and 11.3 above may not be invoked to the extent that the
action or claim arises out of the indemnifier's compliance with any designs, specifications or
instructions of the indemnified Party

11.7 - In the event that the Supplier is wound up or ceases to remain on the register at Companies
House (except in the course of a group re-organisation) then the Intellectual Property Rights in the
Site shall transfer to the Customer together with a right to a copy of the Site in electric form.

12. Term and Termination

12.1 - This Agreement shall commence on the date the Particulars were signed and dated and shall
continue until terminated in accordance with the provisions of Clause 12.2 or 12.3 below.
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12.2 - With regard to Support the Agreement shall commence on the date that the Particulars were
signed and dated and shall continue for an initial period stated in the Particulars or 12 months if not
stated and shall automatically renew for periods of 12 months thereafter until terminated by either
party giving to the other not less than three months’ notice.

12.3 - Either Party may terminate this Agreement immediately at any time by written notice to the
other Party if:

e (a) that other Party commits any material breach of its obligations under this Agreement
which (if remediable) is not remedied within thirty (30) calendar days after the service of
written notice specifying the breach and requiring it to be remedied; or

e (b) that other Party:

0 (i) ceases to trade (either in whole, or as to any part or division involved in the
performance of this Agreement);

0 (ii) becomes insolvent or unable to pay its debts within the meaning of the
insolvency legislation applicable to that Party;

0 (iii) a person (including the holder of a charge or other security interest) is appointed
to manage or take control of the whole or part of the business or assets of that
Party, or notice of an intention to appoint such a person is given or documents
relating to such an appointment are filed with any court;

0 (iv) the ability of that Party's creditors to take any action to enforce their debts is
suspended, restricted or prevented or some or all of that Party's creditors accept, by
Agreement or pursuant to a court order, an amount of less than the sums owing to
them in satisfaction of those sums; or (v) any process is instituted which could lead
to that Party being dissolved and its assets being distributed to its creditors,
shareholders or other contributors (other than for the purposes of solvent
amalgamation or reconstruction).

12.4 - On termination of this Agreement pursuant to Clause 03 above:

e (a) all licences granted by the Supplier under this Agreement may be terminated at the
discretion of the Supplier;

e (b) the Supplier shall promptly return all Materials to the Customer;

e (c) all provisions of this Agreement shall cease to have effect, except that any provision
which can reasonably be inferred as continuing or is expressly stated to continue shall
continue in full force and effect.

13. Change Control Procedure

All Changes shall be processed in accordance with the Change Control Procedure.

13.1 - The Supplier and the Customer shall discuss any change to this Agreement (a “Change”)
proposed by the other and such discussion shall result in either:

e (a) a written request for a Change by the Customer; or
o (b) a written recommendation for a Change by the Supplier.

If neither the Customer nor the Supplier wishes to submit a request or recommendation, the
proposal for the Change will not proceed.

13.2 - Where a written request for a Change is received from the Customer, the Supplier shall
confirm the following details of the Change, including amendments (if required) to the:
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e (a) Site Software;

e (b) Site Specification;

e (c)Support; and

e (d) Charges and Payment Schedule, (the “Change Proposal”).

13.3 - The Customer shall:

e (a) review the Change Proposal and confirm in writing whether or not it accepts the Change
Proposal; and
e (b) if appropriate, sign and return the Change Proposal to the Supplier.

13.4 - Once signed by the Customer, in accordance with paragraph 13.3 of this clause 13:

e (a) the Change Proposal shall be immediately effective;
and

e (b) the Customer and the Supplier shall perform their respective obligations on the basis of
the agreed Change Proposal.

14. Force Majeure

14.1 - Neither Party:

e (a) shall have any liability to the other for failure to fulfil its obligations under this Agreement
to the extent that it is prevented from carrying them out by a Force Majeure Event; and

e (b) may terminate this Agreement unless a Force Majeure Event continues for more than
three (3) months.

14.2 - A Party who becomes aware of a Force Majeure Event which gives rise to, or which is likely to
give rise to, any failure or delay in performing its obligations under this Agreement shall forthwith
notify the other and shall inform the other of the period for which it is estimated that such failure or
delay will continue.

14.3 - The affected Party shall take reasonable steps to mitigate the effects of the Force Majeure
Event

15. Confidentiality

15.1 - Each Party shall protect the Confidential Information of the other Party against unauthorised
disclosure by using the same degree of care as it takes to preserve and safeguard its own
confidential information of a similar nature, being at least a reasonable degree of care.

15.2 - Confidential Information may be disclosed by the receiving Party to its employees, affiliates
and professional advisers, provided that the recipient is bound in writing to maintain the
confidentiality of the Confidential Information received.

15.3 - The obligations set out in this Clause 15 shall not apply to Confidential Information which the
receiving Party can demonstrate:

e (a)is or has become publicly known other than through breach of this Clause 15;

e (b) was in possession of the receiving Party prior to disclosure by the other Party;

e (c) was received by the receiving Party from an independent third party who has full right of
disclosure;

e (d) was independently developed by the receiving Party; or
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e (e) was required to be disclosed by a governmental authority, stock exchange or regulatory
body, provided that the Party subject to such requirement to disclose gives the other Party
prompt written notice of the requirement.

15.4 - The obligations of confidentiality in this Clause 15 shall not be affected by the expiry or
termination of this Agreement.

16. Notices
16.1 - A notice given under this Agreement:

e (a) shall be in writing in the English language (or be accompanied by a properly prepared
translation into English);

e (b) sent for the attention of the person, and to the address or e-mail address given in this
Clause 16 (or such other person, address, fax number or e-mail address as the receiving
Party may have notified to the other, such notice to take effect two (2) Business Days from
the notice being received); and

e (c)shall be:

0 (i) delivered personally; or

0 (ii) sent by fax or e-mail; or

0 (iii) sent by pre-paid first-class post or special delivery; or
0 (iv) registered airmail.

16.2 - The addresses for service of notice are:

e for the Customer: the address set out in the Quotation Particulars.

e for the Supplier: Address: Croftlea House, Pitlochry, Perthshire, PH16 5JT
For the attention of: Marius Bezuidenhout
E-mail: info@websmartmedia.co.uk

16.3 - A notice is deemed to have been received:

e (a)if delivered personally, at the time of delivery; or

e (b) in the case of fax or e-mail, at the time of transmission, provided a confirmatory copy is
sent by first-class prepaid post or by personal delivery before the end of the next Business
Day; or

e (c)in the case of pre-paid first class post, recorded delivery or registered post, two (2)
Business Days from the date of posting; or

e (d)in the case of registered airmail, five (5) Business Days from the date of posting; or

e (e) if deemed receipt under the previous sub-paragraphs of this Clause 16.3 is not within
business hours when business next starts in the place of receipt.

16.4 - To prove service, it is sufficient to prove that the:

e (a) notice was transmitted by the email address of the relevant Party; or
e (b)in the case of post, that the envelope containing the notice was properly addressed and
posted.

17. Publicity

All media releases, public announcements and public disclosures by either Party relating to this
Agreement or its subject matter, including promotional or marketing material, shall be co-ordinated
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18. Assignment

Neither Party may assign or transfer any of its rights or obligations under this Agreement without
the prior written consent of the other Party, such consent not to be unreasonably withheld or
delayed.

19. General

19.1 - The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement. No person
who is not a Party to this Agreement (including any employee, officer, agent, representative or
subcontractor of either Party) shall have the right (whether under the Contracts (Rights of Third
Parties) Act 1999 or otherwise) to enforce any term of this Agreement which expressly or by
implication confers a benefit on that person without the express prior agreement in writing of the
Parties which agreement must refer to this Clause.

19.2 - Nothing in this Agreement shall create or be deemed to create a partnership or joint venture
or relationship of employer and employee or principal and agent between the Parties and no
employee of either Party shall be deemed to be or have become an employee of the other Party.

19.3 - This Agreement sets out the entire agreement between the Parties in relation to its subject
matter and overrides any prior correspondence or representations. All warranties and conditions not
set out in this Agreement whether implied by statute or otherwise are excluded to the extent
permitted by law. Neither Party shall have any claim against the other for any misrepresentation
unless such misrepresentation was made fraudulently.

19.4 - Any variation to this Agreement must be in writing and signed by a duly authorised
representative of each of the Parties to this Agreement.

19.5 - The waiver by either Party of any breach of this Agreement shall not prevent the subsequent
enforcement of that provision and shall not be deemed to be a waiver of any subsequent breach of
that or any other provision. Any waiver of any breach of this Agreement shall be in writing

19.6 - If any provision of this Agreement is ruled to be invalid for any reason, that invalidity will not
affect the rest of this Agreement which will remain valid and enforceable in all respects.

20. Governing Law and Jurisdiction

20.1 - This Agreement and any disputes or claims arising out of or in connection with it or its subject
matter or formation (including non-contractual disputes or claims) are governed by and construed in
accordance with the laws of Scotland.

20.2 - The Parties irrevocably agree that the courts of England have exclusive jurisdiction to settle
any dispute or claim that arises out of or in connection with this Agreement or its subject matter or
formation (including non-contractual disputes or claims).
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